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It has become typical in recent years for stockholders
challenging an M&A transaction as a breach of the selling
directors’ fiduciary duties to also sue the acquiror under
an aiding and abetting theory. The Delaware Supreme
Court has made this more difficult recently and on June
17, 2025, the Delaware Supreme Court (the “Court”) re-
versed the Delaware Court of Chancery’s June 2023 aid-
ing and abetting verdict against TC Energy Inc. (“TC En-
ergy”), formerly known as TransCanada Corp., with
respect to its acquisition of Columbia Pipeline Group Inc.
(“Columbia™).!

Relying on its December 2024 decision in In re Mind-
body, Inc. Stockholder Lit.,2 which was decided after the
Court of Chancery’s 2023 decision, the Court found that
“for an acquiror to be held liable for aiding and abetting a
sell-side breach of fiduciary duty, the acquiror must have
actual knowledge of both the target’s breach and the
wrongfulness of its own conduct” (emphasis added). The
Court noted that the Court of Chancery had applied a
since-overturned standard of constructive knowledge to
the facts of the case and therefore the Court did not find
that TC Energy had the requisite level of actual knowl-
edge to attach aiding and abetting culpability. For this rea-
son, the Court overturned the Chancery Court’s decision
and in doing so erased the $199.2 million judgment
against TC Energy.

Background

TC Energy initially offered to acquire Columbia for
$26 per share following negotiations between TC Energy

and several of Columbia’s officers who stood to receive

significant change-in-control payments as a result of the
contemplated transaction. After news of the companies’
negotiations leaked, Columbia’s CFO informed TC En-
ergy that the board of Columbia favored a quick sale to
avoid a negative market reaction. TC Energy lowered its
offer to $25.50 and reportedly warned that it would an-
nounce that the deal was off if Columbia did not accept
promptly, which would be in violation of the parties’
standstill agreement. Columbia accepted the revised price
and the parties signed the merger agreement in March
2016.

In September 2017, certain Columbia stockholders
challenged the fairness of the price in an appraisal action,
but the Chancery Court in 2019 upheld the $25.50 valua-
tion while concluding that Columbia’s proxy statement
(the “Proxy”’) contained material misstatements and omis-
sions regarding the deal process. Separately, a group of
stockholders sued Columbia’s CEO, CFO and former
board directors, alleging that they had breached their fidu-
ciary duties of loyalty, care and disclosure in connection
with the deal process and the Proxy and that TC Energy
aided and abetted such breaches. The Columbia execu-
tives settled for $79 million before the Chancery Court’s
2023 judgment, which found that TC Energy, in part
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through leveraging the media leak of the potential transaction,
threatening disclosure in violation of its standstill agreement and
failing to correct or disclose material information in the Proxy, had
constructive knowledge of the board’s and executives’ misconduct
and had aided and abetted their breaches. The Court of Chancery
awarded $199.2 million in damages against TC Energy as a result.

June 2025 Delaware Supreme Court Decision

The Court determined that TC Energy was not liable for aiding
and abetting the Columbia fiduciaries’ breaches because it lacked
actual knowledge of their misconduct and therefore could not have
knowingly participated in the breaches. In issuing the ruling in favor
of TC Energy, the Court reaffirmed how Delaware courts assess
whether a third party knowingly participated in a breach of a fidu-
ciary’s duty to stockholders.

When evaluating a claim of a third party’s aiding and abetting a
fiduciary’s breach, Delaware courts assess among other factors
whether the third party “knowingly participated” in the alleged fi-
duciary breach. The Court stated that it had clarified in Mindbody
last December that this determination is a mixed question of law
and fact and has two elements: (i) whether the acquiror had actual
knowledge of the sell-side fiduciary breach; and (ii) whether the
acquiror had actual knowledge that its own conduct was improper.
The Court noted that this tort is among the most difficult to prove,
particularly where it is asserted against an arm’s length buyer in an
M&A transaction.

As the Court noted, the Court of Chancery correctly bifurcated
its analysis of the “knowing participation” factor by first addressing
the third party’s knowledge—namely “whether [TC Energy] knew
that the sell-side fiduciaries were breaching their duties and was
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correspondingly aware that its own conduct was wrongful.” Then
the court focused on the third party’s participation, asking “whether

[TC Energy] culpably participated in the breach.”

The Court pointed out that the Chancery Court found that TC
Energy only constructively knew that the sell-side fiduciaries were
breaching their duties. In the intervening period between the Chan-
cery Court’s decision and the Supreme Court’s decision, the Court
had decided Mindbody, which made clear that the requisite culpabil-
ity is limited to cases of actual knowledge. The Court concluded
that the facts here did not support a finding of actual knowledge.

The Court also disagreed with the Chancery Court’s finding that
TC Energy had culpably participated in the breach with a bargain-
ing tactic, i.e., the Chancery Court found that the company had
crossed the line “by reneging on the $26 deal, making the $25.50
offer, and backing it up with a coercive threat that violated the
NDA.” However, the Supreme Court noted that TC Energy’s al-
leged “threat” to disclose the offer if it fell through was “merely an-
other example of hard bargaining protected by our long-standing
rule that arm’s length bargaining is privileged,” which did not rise

to actual knowledge that its own conduct was wrongful.

In following the same reasoning above in reviewing whether TC
Energy “knowingly participated” in the sell-side fiduciaries’
breaches of its disclosure duty in the Proxy, the Court declined to
find TC Energy liable when TC Energy did not take affirmative ac-
tion to assist the sell-side disclosure breaches and Columbia knew
everything TC Energy knew, despite TC Energy having an affirma-
tive contractual obligation to provide all material information nec-
essary to be included in the Proxy and to notify Columbia of any
factual deficiencies in the Proxy.
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Conclusion

The Court’s decision in Columbia Pipeline emphasizes the need
to prove actual knowledge for third-party liability in aiding and
abetting breaches of fiduciary duty. Further, this case stands as a re-
minder of the distinction between permissible hard-bargaining
tactics by a third-party arm’s length acquiror and culpable participa-
tion as an actor in fiduciary misconduct. This decision, together
with the Court’s previous decision in Mindbody, should provide
acquirors with comfort that they have less to fear in stockholder
transaction challenges on an aiding and abetting theory as long as
they are not actively participating in a primary actor’s fiduciary
duty breach.

ENDNOTES:

1See In re Columbia Pipeline Group, Inc. Merger Litigation,
2025 WL 1693491 (Del. 2025).

2In re Mindbody, Inc., Stockholder Litigation, 332 A.3d 349
(Del. 2024).
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Two recent Court of Chancery decisions—Roofers v. Fidelity
(May 2025)" and Wei v. Levinson (“Zoox”) (June 2025)2—highlight
the far easier route to business judgment review of conflicted
transactions that is available under the new safe harbors established
by the 2025 amendments to the Delaware General Corporation Law
(the “Amendments™)3 as compared to the prerequisites for business
judgment review of such transactions that has been available under
MFW.
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In both of these cases, the Amendments were not applicable
because the litigation was already pending on February 17, 2025.
And in both cases, the transactions at issue—as is not uncommon
for conflicted transactions—were not structured to comply with
MFW. Therefore, the court applied the entire fairness standard of
review—which requires that both the process and the price were
fair to the minority (or disinterested) stockholders. In Roofers, the
court dismissed the case at the pleading stage, holding that although
the process may have been flawed, the price appeared to be fair. In
Zoox, by contrast, the court rejected dismissal of the case at the
pleading stage, holding that the allegations that a majority of the
board that approved the transaction was conflicted was itself suf-
ficient to indicate that both the process and the price may have been
unfair—even though the transaction at issue appeared to provide
more value to the stockholders than any other transaction proposed
to the board.

The decisions highlight the unpredictability of results when
entire fairness is applied. Notably, if the Amendments had been ap-
plicable, the transactions in both cases readily could have come
within the safe harbors—and both cases would have been dismissed
at the pleading stage, without regard to fairness of the process or the

price.
New Safe Harbors

The Amendments provide that there will be no liability for fidu-
ciary breaches in a conflicted transaction (other than a going-private
transaction) if the transaction was approved by a special committee
comprised of at least two independent directors. Unlike MFW, the
safe harbors do not require approval also by the minority or disin-
terested stockholders (except in the case of going-privates); the ap-
proval condition can be imposed at any time (unlike MFW, where
the conditions must be imposed ab initio); and, if a member of the
special committee is later determined not to have been independent,
the special committee approval is not defeated so long as the trans-
action was approved by at least two independent directors and the
board made the initial independence determination in good faith

and without gross negligence.

The Roofers Decision

In Roofers, the plaintiff challenged the $250 million investment
in convertible Preferred Stock of F&G Annuities & Life that F&G’s
controlling stockholder, Fidelity National Financial, made two years
after it had spun off F&G. The plaintiff alleged that: the terms of
the investment were highly favorable to Fidelity; Fidelity had
pushed F&G into doing the transaction; and F&G should have
pursued one of numerous other capital-raising alternatives that were
available rather than engaging in the conflicted-controller
transaction. The court, applying entire fairness, found that the pro-
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cess may have been flawed, but the plaintiff failed to allege suf-
ficiently that the price was unfair.

The process may have been flawed. The transaction was ap-
proved by a special committee of F&G’s board, composed of two
concededly independent directors (the “Committee”). The court
agreed with the plaintiff, however, that the timing of the parties’ an-
nouncement of the transaction—coming just after the parties first
met to discuss the transaction and before the Committee began to
meet—suggested that Fidelity may have “preordained” the transac-
tion and “forced” it on F&G. The court noted that the Committee
was fully authorized and had explored alternative transactions in
depth, which suggested an opposite conclusion. The court stated
that, at the pleading stage, the questionable timing of the announce-
ment was sufficient to support the plaintiff-friendly inference that

the process may have been unfair.

The price appeared fair. The court stressed that the plaintiff did
not “identify any term of the investment that was unfair or even
sub-market.” While the plaintiff criticized the significant annual
dividends and advantageous conversion rate, it “ignore[d] what
F&G received in exchange,” the court stated. Notably, the price
represented a premium of more than 17.5% per share to F&G’s then-
existing market price. The plaintiff’s allegations that the company
should have taken on debt or sold equity to a third party instead
“[did] not suggest that the [Preferred Stock] transaction lack[ed]
substantive fairness,” the court stated. Also, the Committee had
received an opinion from its independent financial advisor that the
financial terms of the transaction were “commercially reasonable”
to the company, In addition, the Committee had evaluated alterna-
tive sources of funding and the record reflected its business reasons
for rejecting them.? N otably, the Committee members and its advi-
sors all had “agreed that any Preferred Stock transaction with [Fi-
delity] [would have to] proceed on terms at least as favorable as
those that could be obtained in a public market deal.”

The Zoox Decision

In Zoox, the plaintiffs challenged the $1.3 billion sale of Zoox,
Inc. to Amazon.com, Inc. (the “Merger”). Under Zoox’s capital
structure, the first $1.1 billion of proceeds from any sale of the
company was payable to holders of Zoox’s convertible Notes and
Preferred Stock, with the holders of Preferred Stock then not shar-
ing in any further proceeds unless the proceeds exceeded $2 billion.
Due to the liquidation preferences, the common stockholders
received only about $100 million in the Merger. The plaintiffs al-
leged that a majority of the board that approved the Merger was
conflicted, and that the Merger was unfair to the common
stockholders. The court, at the pleading stage, rejected dismissal of
the case, finding it reasonably conceivable, based on the alleged
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conflicts, that the transaction was not fair as to either process or
price.

The Merger was considered by a special committee comprised
of the three directors that Zoox’s board of directors (the “Board”)
determined were independent. However, the Board later determined
that one of the Committee members (the Noteholder Director—as
described below) had become non-independent; therefore, the full

Board negotiated and approved the Merger.

Majority of Board was conflicted. The court concluded that six

of the eight directors were conflicted:

® Preferred-Stockholder Directors. Three directors (the
“Preferred-Stockholder Directors”) were found to be con-
flicted because they had been appointed to the Board by the
venture capital firms that owned Zoox’s Preferred Stock.
Each of them held a leadership or control position at those
firms. The court found it reasonably conceivable that their
interests were not aligned with the common stockholders’
interests because the owners of the Preferred Stock had no
incentive to push for a price above the $1.3 billion price
(given the “dead zone” in which they would not share in fur-
ther proceeds until the price exceeded $2 billion).

® Noteholder Director. One director (the “Noteholder Direc-
tor”) was conflicted because he owned Zoox Notes. During
the sale process, the Board engaged in negotiations over the
funding of an employee-retention Bonus Plan, the result of
which was that the Plan would be funded partly by Amazon,
and partly from proceeds that otherwise would have gone to
the Preferred Stock holders and the common stockholders—
and no funding would come from proceeds that otherwise
would have gone to the Notes holders. These negotiations,
the court held, rendered the Noteholder Director conflicted in
the process.

® Management Directors. Two directors, who were Zoox’s
CEO and CTO (the “Management Directors”), were con-
flicted because they were promised material, non-ratable
financial benefits in the Merger,5 and they “had every expec-
tation of continuing in their roles post-closing.” Also the

>

court credited the plaintiffs’ “mission-driven conflicts the-
ory” as providing further evidence that the Management
Directors were conflicted (see the discussion in “Our Obser-
vations” below). In addition, the court noted that, during the
process, the CEO told Amazon (“off the record”) that once
Amazon’s price exceeded the liquidation preference thresh-
old, she and the CTO would be willing to “fall on a sword

[to] force investors” to take the Amazon deal.
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Unfairness based on conflicts. Notably, the court did not
analyze fairness of the process or price in any detailed way. Rather,
the court stressed that unfairness of both process and price could be
reasonably inferred from the allegations that a majority of the Board
was conflicted—even though, we note, the two clearly non-
conflicted directors on the Board approved the Merger, and it was
apparent that none of the other transactions proposed to the Board

could have delivered more value to the common stockholders.

Our Observations
The New DGCL Safe Harbors

As noted, the transactions in both Roofers and Zoox readily
could have met the requirements for safe harbor protection (if the
Amendments had been applicable) based on approval by the special
committees. Although in Zoox one of the committee members
became non-independent during the process, under the DGCL
Amendments (unlike MFW) that would not have defeated the safe
harbor protection, as there were still two independent directors who
approved the transaction and the Board’s initial determination of in-
dependence was in good faith and without gross negligence given
that the non-independence arose during the process due to the nego-
tiations over the Bonus Plan. Thus, if the Amendments had been ap-
plicable, both cases would have been dismissed at the pleading
stage, without regard to fairness of the process or the price.

Reconciling Roofers and Zoox—Context Matters

In Roofers, the court dismissed the case on the basis that the
price appeared to be fair; while in Zoox, the court rejected dismissal
of the case even though the transaction delivered more value than
any other transaction proposed to the board could have. We note the
different overall factual context in each case.

Roofers involved a transaction with a conflicted controller—but
the transaction was approved by two concededly independent direc-
tors, and the process was apparently pristine other than for a ques-
tion about fairness based on the timing of the parties” announce-
ment of the transaction. The independent special committee was
fully authorized, functioned well, and was focused on ensuring that
the transaction be on terms at least equivalent to “a public market
deal.” Zoox, involved a sale to a third-party buyer following a pro-
cess with multiple bidders, none of whose proposals provided as
much value to the common stockholders—but the transaction was
approved by a majority-conflicted board. There was no “distance”
between the Preferred Stock holders and the directors they had ap-
pointed; the officer-directors were promised material non-ratable
personal financial benefits; and the officer-directors had spoken of
“forc[ing]” the deal on the stockholders.

© 2025 Thomson Reuters
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Conflicts of Directors Designated by Preferred Stock
Holders

In Zoox, the court characterized the Preferred-Stockholder
Directors as “prototypical dual fiduciaries,” and found that their
interests diverged from those of the common stockholders. The
court stressed that, in “commonly occurring sale scenarios,” due to
liquidation preferences, preferred stockholders may have “no incen-
tive to press for a better deal within the dead zone above the liquida-
tion preferences and had every incentive to agree to the bird in hand
rather than press for a better deal for the common stockholders.”

The court rejected the Preferred-Stockholder Directors’ argu-
ment that, as the $1.3 billion price did not fully cover the liquidation
preference,® they were not indifferent to increases in the purchase
price above $1.3 billion. The court responded that the Preferred-
Stockholder Directors’ “lack of indifference” in obtaining a higher
purchase price “only applie[d] up to a certain amount of consider-
ation; it d[id] not align the preferred stockholders’ interests with
those of the common.” The court noted that Vice Chancellor Laster,
in Trados I (2009), held that, in the merger challenged in that case,
in which the Trados preferred stockholders received all of the
merger consideration when Trados was sold, the preferred stock-
holders’ interests were not aligned with the common stockholders’
interests even though the preferred stock’s liquidation preference
was not fully covered by the merger price. Vice Chancellor Laster
stressed that the Trados preferred stockholders had received $53
million, while the common stockholders had received zero and had
“lost the ability to ever receive anything of value in the future for
their ownership interest in Trados.”

The court also noted Vice Chancellor Laster’s discussion in Tra-
dos II (2023), where he explained that liquidation preferences can
cause the holders of preferred stock, and the directors affiliated with
them, to favor “lower-risk, lower-value” deals or investment strate-
gies over those that are “higher-risk, higher-value.” This is espe-
cially so in “intermediate cases” like Zoox, the Chancellor stated—
where the company is “neither a complete failure nor a stunning
success,” so that the preferred stockholders will receive merger
consideration while the common stockholders will receive little or
nothing.

Importantly, the court noted in Zoox that the venture capital firms
that owned the Preferred Stock had not designated directors who
otherwise were independent. There was not “any distance” between
the Preferred-Stockholder Directors and the firms. One of the direc-
tors was a partner at one of the firms; another controlled one of the

firms; and another was Chairman of one of the firms.

Price As the Predominant Factor in Entire Fairness

Roofers follows a line of Delaware decisions issued in recent
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years in which the court has emphasized that, while the entire fair-
ness standard demands a unitary analysis with respect to both price
and process, price may be the predominant factor in the analysis.”
We note, however, that in the most recent entire fairness decision,
Jacobs v. Akademos, the Delaware Supreme Court stressed that,
while price may be the “paramount consideration” in an entire fair-
ness analysis, fairness of the process still must be considered.®

“Mission-Based Conflict Theory”

In Zoox, the court stated that a conflict can arise from a director’s
or manager’s having a “mission” or view “dream” with respect to
the company. In post-closing interviews, the CTO stated that he and
the CEO were “on a unique and important mission” for Zoox; that
Amazon, unlike other buyers, understood and “loved” their vision;
and that a deal with Amazon would be “kind of a dream come true”
for them. The CEO stated that she and the CTO “weren’t looking
for the biggest valuation. This was not about what’s the best exit
you can get and then moving on to the next thing . . .. Thisis nota
job . . .. This is a mission.” The court wrote: “[I]t is reasonable to
infer that [the officers] meant what they said. They weren’t looking
for the biggest valuation or working in good faith to maximize com-
mon stockholder value. Rather, they were advocates of a transac-
tion with Amazon because it offered them a unique path to achieve

the[ir] dream. . .for Zoox.”

Dismissal of Aiding and Abetting Claim

In Zoox, the court dismissed the claims asserted against Amazon
for aiding and abetting the alleged sell-side breaches. Notably, the
court stressed that the significant concessions Amazon made on
deal terms during its negotiations with Zoox supported a conclusion
that, whether or not Amazon had been aware of the conflicts, there
was note evidence that Amazon had tried to create or exploit the
conflicts. The court wrote: “Zoox extracted concessions from Ama-
zon that benefitted all [Zoox’s] equityholders at nearly every
turn”—and that “is not a basis from which the court can infer Ama-
zon knowingly participated in a fiduciary breach.” The court noted
that Amazon agreed to Zoox’s first counterproposal, which more
than doubled Amazon’s initial asking price; and that, when the deal
almost fell through due to infighting relating to funding of the Bonus
Plan, Amazon agreed to fund 30% of it, even though the parties’

term sheet did not provide for Amazon to fund any of it.

Court Did Not Address Whether Corwin Cleansing
Applied

In Zoox, the court noted that the defendants’ pleadings asserted
only that Zoox’s directors and officers did not commit any unexcul-
pated acts, and therefore that the plaintiffs’ claims should be
dismissed under Cornerstone. The defendants did not argue that

The M&A Lawyer

entire fairness should not apply; and did not argue that, if entire
fairness did not apply, then Revion enhanced scrutiny would apply
and any fiduciary breaches would be cleansed under Corwin given
approval of the merger by the stockholders. The court surmised in
the opinion that the defendants may not have made the Corwin argu-
ment “because the common stockholder approval had no effect on
the approvals for the transaction, which had already been secured”
by written consents on the date the Merger Agreement was signed.
In other words, it seems, the vote arguably would not have been

“fully informed” as is required under Corwin.

Practice Points

The following practice points arise based on Roofers and Zoox:

Consider structuring conflicted transactions to come within
the new DGCL safe harbors. The requirements for availability of
the safe harbors are far easier to satisfy than the MFW prerequisites
for business judgment review, particularly as (other than for going-
private transactions) only approval by an independent special com-
mittee (and not by the minority or disinterested stockholders) is

required.

Consider including at least two independent directors on the
board—so that conflicted transactions can be structured to come
within the new safe harbors. The board should establish a record,
when making independence determinations, that it obtained all rele-
vant information and carefully considered the issue. Preferred
stockholders appointing directors should carefully consider the
benefits and disadvantages of appointing directors who hold control

or leadership positions with the preferred stockholder.

Contextualize fairness of price. When entire fairness applies
(i.e., when the new DGCL safe harbors and MFW are unavailable),
it still may be possible to obtain pleading-stage dismissal of fidu-
ciary claims challenging conflicted transactions—at least where, as
in Roofers, the plaintiff fails sufficiently to allege unfairness of the
price and there was a strong (even if somewhat flawed) process.
Analysis of fairness of the price should include what the company
received in exchange for what it gave, as well as a comparison of
the terms to what would be market. Although fairness of the price
may be the predominant consideration, fairness of the process

always should be addressed as well, no matter how fair the price.
Other process points:

e A special committee should establish a record that it consid-
ered alternatives, and the reasons it rejected them.

® A buyer, to protect against claims of aiding and abetting sell-
side fiduciary breaches, should maintain a record of deal term
concessions made during the negotiations.

© 2025 Thomson Reuters
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e A transaction generally should not be announced before the
special committee has done any work.

e Management and directors should avoid statements about a
personal vision, mission or dream for the company—al-
though the court’s view as to whether such statements
indicate motivation based on “personal interests” will no
doubt depend on the specific language used and the overall

factual context.

e Management and directors should understand that comments
they make to a counterparty during a sale process, purport-
edly “off the record,” are likely to come to light in the event

of litigation and could have serious negative consequences.

ENDNOTES:

1Roofers Local 149 Pension Fund (derivatively on behalf of
Nominal Defendant F&G Annuities & Life, Inc.) v. Fidelity National
Financial, Inc., C.A. 2024-0562-LWW (Del. Ch. May 9, 2025).

2Wei et al v. Levinson et al, C.A. 2023-0521-KSJM (Del. Ch.
June 3, 2025).

3DGCL § 144 (enacted March 25, 2025, and effective to acts
taken before or after enactment, but not applicable to litigation filed
on or before February 17, 2025).

4For example, the Committee concluded that, given a recent
increase in the price of F&G’s common stock, it would be most
beneficial for F&G to raise equity capital, and that the issuance of
mandatory convertible preferred equity in particular would mini-
mize dilution. The Committee also concluded that focusing on a
private transaction with Fidelity would be preferable to a public of-
fering because, based on the financial advisor’s advice, hedge funds
likely would be unwilling to participate in a public deal given the
low levels of publicly traded F&G stock, and a transaction with Fi-
delity would allow for a quick process, which was important given
the volatility of F&G’s stock price.

5The CEO was promised a $3.4 million executive bonus; $8
million of Amazon restricted stock units (“RSUs”); and stock ap-
preciation rights (“SARs”) equivalent to 1.5% of Zoox’s fully
diluted share capital. The CTO owned a significant amount of com-
mon stock, but also was promised $5 million of Amazon RSUs and
SARs equivalent to 1.5% of Zoox’s fully diluted share capital. The
court found it reasonably conceivable that these benefits were mate-
rial to the CEO and the CTO, whose annual salaries at Zoox were
$800,000 and $300,000, respectively. In addition, the Management
Directors “had every expectation of continuing [as CEO and CTO]
post-closing.” Unlike other bidders in the sale process, Amazon
proposed that Zoox would be run as an independent subsidiary,
rather than being merged into a subsidiary that already had a CEO
and a CTO.

SThe preference was not fully covered because part of the
funding for the employee-retention Bonus Plan would come from
proceeds that would have gone to the Preferred Stock holders.

7Other cases in which the court has applied entire fairness but
dismissed claims at the pleading stage, notwithstanding a finding
that the transaction process may have been flawed (in some cases,
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seriously flawed) include: Skillsoft Stockholders Litig. (Mar. 27,
2025); Trade Desk, Inc. Deriv. Litig. (Feb. 14, 2025); Hennessy
Capital Acquisition Corp. Stockholder Litig. (Feb. 7, 2025); BGC
Partners (2022, affirmed by the Delaware Supreme Court 2023);
Hsu Living Trust v. Oak Hill (2020); and ACP Master v. Sprint/
Clearwater (2017).

8Jacobs et al v. Akademos, Inc. et al, C.A. 2021-0346 (Del.
July 14, 2025). In Jacobs, the Supreme Court noted that, in the de-
cision below, the Court of Chancery had stated that, in this case,
“the fair price evidence [was] sufficiently strong to carry the day
without any inquiry into fair dealing.” The Supreme Court wrote:
“Our Court has not gone so far.” The Supreme Court stated that
entire fairness requires “a unitary analysis, and both fair dealing
and fair price must be scrutinized by the [court].” The Supreme
Court was satisfied that, notwithstanding the Court of Chancery’s
comment, it actually had considered both price and process in Ja-
cobs—that is, it had viewed price as the “paramount consideration,”
but had viewed “the evidence as a whole,” including evidence of
fair dealing.
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In designing the earnout structure, parties should anticipate
how expectation damages would be determined by a court using a

discounted, probability-weighted mathematical method.’

On June 11, 2025, the Delaware Court of Chancery established
an important framework for how courts may approach the calcula-
tion of earnout damages in pharma milestone disputes in its most
recent decision in Shareholder Representative Services LLC v.
Alexion Pharmaceuticals, Inc.2 In an earlier opinion (the “Septem-
ber Opinion”), the Court found that a buyer, Alexion, was liable for
breach of contract for its failure to use commercially reasonable ef-
forts to achieve milestones for which future earnout payments may
have become due to the selling securityholders of Syntimmune,
Inc.® The June 11 opinion adopted a probability-based mathemati-
cal framework to determine the amount of damages owed and it
provides a number of important takeaways:

1.  Expected value damages are recoverable for breached
earnout obligations.
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2. Internal buyer assessments can be used as primary evi-
dence of milestone probabilities.

3. Different discount rates apply based on risk characteristics
of milestone types.

4. Sequential dependencies can create compounding effects
in damages calculations.

Background of the Dispute
The Transaction Structure

The dispute arose from Alexion’s September 2018 acquisition
of Syntimmune, Inc., a biotechnology company developing a
monoclonal antibody treatment, ALXN1830, for treating rare
diseases.

The acquisition provided for a $400 million upfront payment
plus $800 million in earnout payments tied to the following eight

specific drug development lifecycle milestones:

e Milestone 1: $130 million for completion of successful Phase
1 Clinical Trial (already achieved and paid);

e Milestone 2: $120 million for first dosing in Pivotal Clinical
Trial (first indication);

e Milestone 3: $120 million for first dosing in Pivotal Clinical
Trial (second indication);

e Milestone 4: $150 million for FDA regulatory approval (first
indication);

o Milestone 5: $150 million for FDA regulatory approval
(second indication);

e Milestone 6: $25 million for EMA regulatory approval (first

indication);

e Milestone 7: $25 million for EMA regulatory approval
(second indication); and

o Milestone 8: $80 million for net sales across all indications
exceeding $1 billion in a fiscal year.4

Development Challenges and Strategic Shifts

ALXN1830 initially focused on treating pemphigus vulgaris
(“PV”), generalized myasthenia gravis (“gMG”), and warm autoim-
mune haemolytic anaemia (“WAIHA”) indications.® However, the
program faced significant obstacles including contaminated drug

supply, adverse patient reactions requiring trial pauses, and
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COVID-19 impacts that halted trials while competitors continued

advancing.6

The strategic landscape changed significantly in July 2021 when
AstraZeneca acquired Alexion. The new parent company launched
a portfolio review seeking $500 million in recurring synergies. In
this cost-cutting environment, Alexion deprioritized the gMG and
WAIHA programs in favor of thyroid eye disease (“TED”) and
chronic antibody-mediated rejection (“cAMR”) indications where

it could potentially be first to market.”

Decision to Terminate Programs

Despite receiving promising HV-108 study data in September
2021 and an outside consultant’s November conclusion that the
data supported resuming studies, Alexion made the decision to
terminate the ALXN1830 program entirely on December 14, 2021 8
The September Opinion concluded that this termination breached
Alexion’s efforts obligation, finding that “the preponderance of the
evidence supports the conclusion that the decision was influenced,
motivated by, or driven by AstraZeneca’s pursuit of merger

synergies.”®
The Court’'s Damages Methodology

Following the liability determination, the court held that the
selling securityholders’ injury is best understood as the lost expected
value of each milestone, calculated by comparing values before and
after Alexion’s breach of its efforts obligation.!® The court set out
to determine the amount of the lost expected value, using a four-
step process outlined below.

1. Selecting the Probability Data

The court evaluated four distinct sources of estimated prob-

abilities for achieving the milestones:

o Target-Side Analysis: Shortly after Alexion acquired Syn-
timmune, Syntimmune’s largest former stockholder Apple
Tree Partners (“ATP”) valued its right to future distributions
from Milestones 2 through 8 based on the milestone amounts
and probabilities of achievements. ATP estimated the mile-
stone probabilities based on discussions with management
and considering the current status of clinical trials, as well as

observed clinical trial success rates.?

o Buyer’s Pre-Clinical Trial Prediction: Shortly before
Alexion’s breach of its efforts covenant, Alexion produced a
set of internal predictions of clinical and regulatory success,
set by those with detailed knowledge of the ALXN1830

program and untainted by a desire to terminate the program.12
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However, these predictions were made without the benefit of
data received from Phase 1 trial.

e Buyer’s Post- Clinical Trial Prediction: Following the
Phase 1 trial, Alexion reduced the probabilities of successful
Phase 2 study and overall probability of technical and regula-
tory success at a time it already determined to terminate
ALXN1830.1

e Expert’s Database Analysis: An expert witness offered
calculations based on his open-source database “of experi-
mental medicines and their likelihood of being approved”
called the Clinical Drug Experience Knowledgebase
(“CDEK”).
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After weighing the credibility and reliability of these predic-
tions, the court acknowledged that none of these four sources is
perfect, but buyer’s pre-clinical trial prediction (“Pre-HV-108

Data”) was the strongest evidence. '

2. Defining Probability Inquiries

The Pre-HV-108 Data assigned a probability of success for
Phase 2 trial and a probability for FDA approval for each of the two
indications, TED and cAMR, as we illustrate below. Relying on

probability data adduced at trial, the Court calculated each Mile-

stone’s probability of success as follows.'5

Milestones

Probability Inquiry

Probabilistic Calculation

Milestone 2: $120 million for first dosing in
Pivotal Clinical Trial for the first indication

What is the probability that either TED or cAMR
achieves a first dosing in a PCT?

P(PCT1ep U PCTcamr) = 0.715

Milestone 3: $120 million for first dosing in
Pivotal Clinical Trial for the second
indication

What is the probability that both TED and cAMR
achieve a first dosing in a PCT?

Milestone 4: $150 million for FDA
regulatory approval for the first indication

What is the probability that either TED or cAMR
obtains FDA approval?

P(FDAtep U FDA amr) = 0.538

Milestone 5: $150 million for FDA
regulatory approval for the second indication

What is the probability that hoth TED and cAMR
obtain FDA approval?

P(FDA1gp N FDAamg) = 0.102

Milestone 6: $25 million for EMA and
country-specific regulatory approval for the
first indication

What is the probability that either TED or cAMR
obtains the requisite European approvals?

P(EATED V] EACAMR) =0.295

Milestone 7: $25 million for EMA and
country-specific regulatory approval for the

What is the probability that both TED and cAMR
obtain the requisite European approvals?

P(EATED n EAcAMR) =0.0256

second indication

It is worth noting that, for purposes of Milestone 6 and Milestone
7, while the Pre-HV-108 Data did not assign any probability ap-
proval for EMA or country-specific regulatory approvals, the court
assumed that EMA approval will be obtained as long as FDA ap-
proval is received (i.e., 100% probability of getting EMA approval
once the FDA approval is obtained), and that after that, the country-
specific approval would be “likely” to be obtained (i.e., a 50.1%
probability).16

With respect to Milestone 8 (based on $1 billion in net sales in a
fiscal year across all indications), the court relied on Alexion’s 2021
model in which it expected the indications’ combined revenues to
surpass $1 billion in five years, including $1.35 billion peak annual
sale. The court therefore viewed the achievement of Milestone 8 as
“likely” (i.e., a 50.1% probability) and multiplied the probability
for Milestone 5 by 50.1% to arrive at the probability of achieving
Milestone 8 of 0.0511.17

3. Calculating Expected Milestone Payments

Following the calculation of each milestone’s probability, the
court multiplied the full amount of each milestone payment by its

© 2025 Thomson Reuters

corresponding probability to determine the “expected” milestone
payment.'8

4. Discounting to Present Value

The court then discounted each expected milestone payment to
its present value at the time of Alexion’s breach to put the security-
holders of Syntimmune in the same economic position they would
have been in absent a breach.

e Number of Periods: In determining the number of years im-
plicit in the present valuation calculation, the court relied on
an internal Alexion presentation deck, which laid out the
timeline for achieving Milestones 2 through 5 and extrapo-
lated the timing of Milestones 6 and 7.1 For Milestone 8, the
court relied on Alexion’s internal projection of the peak sale
year of 2036.20

e Discount Rates for Milestones 2-7: In determining the an-
nual discount rate, the court concluded that, for Milestones 2
through 7, the discount rate is the risk-free rate plus Alexion’s
credit risk premium, which is equivalent to 3.58%, the
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Moody’s Seasoned Baa Corporate Bond Yield as of January
2022 (the time of the brea(:h).21 The court held that the rate
should not be further adjusted for issuer-specific risks
because such risks were already fully taken into account in
the probability analysis above.?

o Discount Rate for Milestone 8: The court held that the net
sales metric carries additional issuer-specific risk and requires
an additional risk premium.?3 Accordingly, the court adopted
Alexion’s weighted average cost of capital of 9% from 2018

as the discount rate for Milestone 8.24

By totaling the present value of all expected milestone payments
described above, the Court calculated the aggregate pre-interest
expectation damages for Alexion’s breach of its efforts covenant to
be $180,944,915.32.25

Buyer’s Strategic Playbook: Minimizing Expected Value
Exposure

1. Tactically Allocate Earnout Value Across Development
Cycle

The Syntimmune structure created sequential dependencies
where later milestones depend on earlier ones. As shown in the table
above, the probability of achieving the later milestones decreases
significantly. A buyer can minimize overall expected value through
thoughtful design of each milestone and the sequencing of the
milestones relative to each other, and by allocating a higher propor-
tion of value to later milestones, since the probability of achieving
those milestones will typically be much smaller.

2. Leverage Discount Rate Differentials

The court applied dramatically different discount rates based on
risk characteristics:

o Development/Regulatory Milestones: 3.58%; and
e Financial Performance Milestones: 9%.

To illustrate the significance of the different discount rates used,
Milestone 2 has an expected value of $85.8M and a present value of
$75.5M, a mere 12% discount after applying the 3.58% discount
rate, while Milestone 8 has an expected value of $4.1M and a pre-
sent value of $1.1M, a whopping 73% discount after applying the

9% discount rate.28

A buyer may therefore favor earnouts with higher proportions of
financial performance milestones (e.g., sales targets and profitability

metrics).
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3. Incorporate Additional Regulatory Requirements

In this case, Milestones 6 and 7 required additional
reimbursement/pricing approvals in three of five European coun-
tries, adding regulatory complexity that reduced probability
estimates. In defining a regulatory milestone, adding more condi-
tions can have a significant probabilistic impact on the amount of
potential expectation damages.

4. Importance of Contemporaneous Records

A buyer’s contemporaneous records on a “clear day” speaking
to the probability of achieving milestones will have persuasive
value in later disputes. The Court ultimately adopted a version of

such records as the most reliable source of probability.

The Court’s present-value calculations show that extended
timelines reduce damages exposure. If a buyer documents realistic
but extended development timelines, each additional year of delay

would reduce present value through compounding discount effects.

Seller’s Strategic Playbook: Maximizing Expected Value
Protection

1. Front-Load High-Value, High-Probability Milestones

Milestone 1 ($130 million) was achieved and paid, demonstrat-
ing the value of front-loading significant payments at earlier, higher-
probability stages. Any probability analysis along the lines adopted
by the Court in this case is likely to establish higher probabilities
for earlier-in-time milestones.

A seller should therefore seek to concentrate larger payments in
early-stage, high-probability milestones to secure value before
program risks elevate.

2. Favor Development/Regulatory Milestones Over
Financial Metrics

The Court’s discount rate methodology heavily favors develop-
ment and regulatory milestones, which were assigned a lower
3.58% discount rate, over the financial milestone, which has a
higher 9% discount rate.

Sellers should structure earnouts with emphasis on development
and regulatory milestones rather than sales-based metrics to

preserve more present value in damages calculations.

3. Create Multiple Indication Pathways

The Syntimmune structure included separate milestones for the
first and second indications (M2/M3 for dosing, M4/M5 for FDA
approval, M6/M7 for EMA approval), creating multiple pathways
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to value realization. This diversification strategy increases overall
expected value by providing alternative success routes.

4. Break Out Larger Milestones into Multiple Smaller
Milestones

The calculation of Milestones 6 and 7 suggests that receiving
both EMA approval and certain country specific approval pushed
the probability of each milestone down by one decimal point. The
seller would be better served by breaking each of Milestones 6 and
7 into “mini milestones” correlated to each of EMA approval and

country-specific approvals.

Conclusion: The Earnout Calculus

In the high-stakes world of pharmaceutical M&A and licensing,
milestone design has become a sophisticated application of prob-

ability theory, financial planning, and legal strategy.

The Alexion decision provides useful guidance on pharmaceuti-
cal earnout strategy by creating a detailed roadmap for damages
calculation. Buyers and sellers should consider the probability of
milestone achievement, whether certain milestones should be
decoupled, and the expected value consequences of breach across
different milestone types and timeframes.

ENDNOTES:

This article follows up on our prior analysis of the Delaware
Court of Chancery’s liability determination in the Alexion-
Syntimmune case, available at https://www.clearygottlieb.com/ne
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The Situation: For the past few years, bank regulators and the
Department of Justice (the “DOJ”) adopted a deeply skeptical ap-
proach to consideration of bank mergers and acquisitions, freezing
large- and mid-sized banks in place.

The Change: Now, under new leadership in Washington, bank-
ing agencies and the DOJ have signaled an openness to bank M&A
where the combined institutions will enhance competition, customer
benefits, technological innovation, and enterprise risk management.

Looking Ahead: Banks now have an opportunity for dealmak-
ing considered nearly impossible for several years. But banks in
search of opportunities should ensure any proposed transaction
aligns with policy priorities of the banking agencies, the DOJ, and

leading voices on Capitol Hill.

Under the current administration, both the bank regulators and
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the DOJ quickly acted to rescind Biden-era guidance on bank
merger review. These actions restored the formal status quo regard-
ing the bank merger approval process, but more importantly
signaled that the administration welcomes new bank merger
activity. Additionally, in March 2025, Treasury Secretary Scott Bes-
sent criticized the prior administration’s regulatory “mission drift,”
stating that “[p]roductive and synergistic mergers are often slowed
due to immaterial supervisory issues.”! He called for a refocus of
financial regulation on bank safety and soundness, affordability of
goods and services, and facilitating economic growth.

Regulatory Actions

Policy statements in 2024 from the Office of the Comptroller of
the Currency (the “OCC”) and the Federal Deposit Insurance
Corporation (the “FDIC”) expressed the agencies’ process for
heightened scrutiny of bank M&A and, in effect, put a stop to most
bank merger activity. However, in May 2025, the FDIC rescinded?
its 2024 policy statement on bank merger review and instead
reinstated familiar guidance from 1998. The OCC also issued® an
interim final rule that rescinded the 2024 policy statement and
reinstated regulatory provisions allowing for automatic expedited
processing for specified eligible M&A. President Trump subse-
quently signed a joint resolution® under the Congressional Review
Act, which, among other things, prevents an agency from reissuing
a substantially similar rule, further cementing the shift in regulatory
approach. With the FDIC and OCC reinstating their pre-2024 poli-
cies, applicants once again face a more predictable merger approval
process and, for qualifying transactions, a 15-day pathway® for ap-

plications to be deemed approved is once again available.

The Federal Reserve, for its part, has not issued new M&A
regulations or policy statements (and it is responsible for reviewing
and approving applications involving both state member banks and
bank holding companies). However, in April 2025, the Federal
Reserve (along with the OCC)® approved? Capital One’s merger
with Discover, signaling a willingness to clear large deals where
competitive, managerial, and Community Reinvestment Act
(“CRA”) factors can be adequately addressed. This decision is an-
other signal that the agencies are open to large-scale mergers.

Industry Effects

Since the start of 2025, deal activity has accelerated in the
marketplace, and some recent reports of resurgent first-quarter
dealmaking indicate merger activity could return to pre-2021 levels.

To succeed in the current environment, banks must demonstrate
robust risk management processes as well as alignment with agency
priorities. Banks should focus on: (i) managerial, CRA, and
systemic risk factors; (ii) strong compliance with anti-money
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laundering (“AML”) and sanctions rules; (iii) a strong record align-
ing with agency priorities regarding fair access and debanking; and
(iv) compliance with antidiscrimination law. Besides varied compli-
ance measures, banks should also ensure that proposed acquisitions
meet the requirements for antitrust-related approval issues, both

from the DOJ and from the banking agencies.

Current Priorities

Fair Access. Fair access and debanking issues could also pose a
major obstacle to potential bank mergers. Early into his administra-
tion, President Trump gave his agencies the mandate® to “protec[t]
and promo[te] fair and open access to banking services” and the
banking agencies have taken steps to further that directive, aiming
to ensure that banks provide services based on neutral, risk-based
criteria rather than political, religious, or other nonfinancial factors.
Banks seeking merger approvals should prioritize documented, risk-
based customer onboarding policies that tie any decision not to
provide banking services to customers on a group basis to objec-
tive, legal criteria. The regulatory environment has shifted deci-
sively against the use of reputational risk as a standalone justifica-
tion for account closures or refusals. Institutions should be prepared
for increased scrutiny of past account closures or refusals and the
need to justify decisions with clear, objective evidence, as both
federal and state regulators may investigate alleged discriminatory

practices.

Additionally, equal-opportunity compliance remains critical for
successful bank M&A approval. Executive orders curtailing manda-
tory diversity, equity, and inclusion metrics do not relieve banks of
their federal antidiscrimination duties. Antidiscrimination law has
been recently clarified in the Supreme Court’s ruling in Ames v.
Ohio Department of Youth Services,® which applied the same stan-
dard for proving discrimination to a heterosexual woman as to
someone with additional background circumstances. This case
demonstrates the need for strictly merit-based hiring, promotion,
and procurement practices by banks. Banks not in compliance with
Title VII and other applicable laws risk litigation and regulatory
investigations that could derail any potential merger or acquisition.

Antitrust Concerns. Antitrust and competition considerations
now implicate additional factors beyond traditional measures of
market concentration.

Unlike the banking agencies, which recently reverted to 1990s-
era guidance, the DOJ still operates under the 2023 Merger Guide-
lines after withdrawing10 from the 1995 Bank Merger Guidelines.
Under the 2023 Merger Guidelines, agencies apply a more stringent
Herfindahl-Hirschman Index (“HHI”) threshold: Mergers are
presumed to be anticompetitive if there is a change in HHI greater
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than 100 points, rather than the previous baseline of 200 points,
which is currently used by the OCC and FDIC. Besides imposing
stricter HHI limits, the newer approach also focuses more on “mar-
ket realities,” encompassing a wider range of factors, including the
impact of a potential bank merger on rural and underserved
consumers. The 2023 Merger Guidelines indicate that the DOJ will
evaluate not only deposit concentration but also product-specific
overlaps, pricing, network effects, and customer service; the
guidelines allow the DOJ to challenge transactions on qualitative
grounds even if traditional market share thresholds are not exceeded.
Banks should seek to harmonize with the current administration’s
interests in certain community needs. Dominance in a particular
market by a select number of large firms may be disfavored if lower-
income consumers cannot readily access products or services that
are available elsewhere. Anticipated branch closures and job losses
within banks upon a merger or acquisition may also affect M&A
approvals. Such additional qualitative considerations suggest more
nuanced reviews by the DOJ that could delay deal activity if banks

do not anticipate certain key priorities.

Banking agencies also weigh anticompetitive effects during the
M&A approval process. Recently, the agencies have reinstated poli-
cies that resurrect traditional HHI thresholds to measure market
concentration. The FDIC and OCC have recently revised their
M&A review policies, with the FDIC explicitly reserving the right
to consider broader competitive dynamics, including nontraditional
business lines and regional or national market effects. The evolving
landscape underscores the importance of preemptive competitive
analysis, thorough due diligence, robust documentation, and proac-
tive communication with all relevant agencies to navigate the M&A

approval process.

AML and Sanctions. AML and sanctions compliance remains
critical to successful merger review. Executive orders'" early in the
Trump administration designated additional terrorist organizations
and therefore created additional obligations for banks for AML and
sanctions compliance. And ever-increasing sanctions targets'?
highlight the need for transaction monitoring, regular risk assess-
ments, and effective controls. Banks with deficiencies in their AML
and sanctions compliance programs may find that these can impair
their ability to gain approvals for combinations, particularly if the
deficiencies relate to crimes the administration has prioritized for
enforcement, such as fentanyl trafficking, human trafficking, and
money laundering by Mexican drug cartels.

Three Key Takeaways

o The current regulatory climate presents a window of op-
portunity for well-structured deals. Understanding the key
political and regulatory priorities is critical.
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e Changes in regulation signal openness to potential large-scale
bank M&A.

e Fluctuations in bank M&A regulation over the past few years
underscore this area as significant for policymaking. Future
administrations may reverse current updates, just as the
Trump administration quickly adjusted course on bank M&A
policy.

The views and opinions set forth herein are the personal views
or opinions of the authors; they do not necessarily reflect views or

opinions of the law firm with which they are associated.
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In Vejseli v. Duffy (“lonic™)! the Delaware Court of Chancery, in
a post-trial decision, held that the directors of Ionic Digital, Inc.,
who were facing an imminent proxy contest over control of the
board, (i) breached their fiduciary duties when they reduced the size
of the board so that only one director would be elected at the upcom-
ing annual meeting; but (ii) did not breach their fiduciary duties
when they rejected Plaintiffs’ nomination notice on the basis that it
did not comply with the requirement under the company’s advance
notice bylaw that all agreements relating to the nominations be
disclosed. The court ordered that, given the directors’ breach in
reducing the board size, the company had to reopen its window for
nominations so that all stockholders, including Plaintiffs, could
nominate the two directors that would have been up for election if

the board size had not been reduced.

Key Points

e The court stressed the critical informational function
served by an advance notice bylaw requirement that all
agreements relating to the nomination be disclosed. Of
note, the court suggested that even such agreements that had
been recently terminated potentially had to be disclosed. And,
in any event, the court held, a provision in a terminated agree-
ment that survived termination of the agreement had to be
disclosed.

o The court permitted Plaintiffs a “do-over” although they
had submitted a non-compliant nomination. The court
explained that, although normally a party that submitted a

non-compliant nomination notice would not be permitted to

The M&A Lawyer

submit a corrected notice, in this case, where it was the
wrongful conduct of board that necessitated reopening the
nomination window, there was no reason not to permit

Plaintiffs to submit a new nomination notice.

e The court, applying the Coster standard of review to both
actions by the board, focused on the directors’ motiva-
tions and justifications. The court reaffirmed that the stan-
dard established in Coster v. UIP? applies to board actions
that are defensive in nature, not adopted on a “clear day,” and
affect the stockholder franchise. While some practitioners
speculated that the Coster standard might be more objective
than the former Blasius standard, with less focus on direc-
tors’ motivations and justifications, in each case in which the
new standard has been applied (Coster, Kellner v. AIM
(2024), and Ionic), the judicial focus has been on the direc-
tors’ motivations and justifications—suggesting that the
court’s analyses and outcomes may not be significantly dif-

ferent than they were under Blasius.

Background

In January 2024, as part of the Chapter 11 bankruptcy plan of
Celsius Network, LLC (a cryptocurrency lending platform),
Celsius’ digital currency mining assets were spun off into a new
entity, Tonic. Many Celsius creditors, including Plaintiffs, thus
became Ionic stockholders. By the summer of 2024, Ionic’s
stockholders were publicly venting frustration with Ionic’s leader-
ship, particularly with respect to their failure to have publicly listed
Tonic’s shares. In the 17 months from Ionic’s formation, five of the
directors on its eight-seat classified Board had left; there had been
three different CEOs, two CFOS and two CLOs; and the company’s
auditor had resigned.

In May 2024, Figure Markets Inc., which runs a blockchain
exchange for digital assets, had proposed to Ionic’s board (the
“Board”) that Ionic’s securities be listed on Figure Market’s
exchange. Also, GXD Labs, LLC, a Bitcoin mining service provider,
had proposed to the Board that GDX replace U.S. Bitcoin (“Hut 8”)
(the bankruptcy plan sponsor) as Ionic’s service provider. The Board

had rejected both proposals.

Plaintiffs—three Ionic stockholders who had been vocal and
public about their discontent—partnered with Figure Markets and
GXD (neither of which was an Ionic stockholder) to call a special
meeting to replace two directors on the then four-person Board.
Their plan then changed to conducting a proxy contest at Ionic’s
first annual meeting, at which two Class I directors were to be
elected. In October 2024, Plaintiffs, Figure Markets and GDX, and
their legal counsel, met with the Board and encouraged it to replace
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directors, appoint a new CEO, immediately list Ionic’s stock, and
replace its service provider with GXD. Plaintiffs continued to
engage with the Board through January 2025.

On February 4, 2025, the Board adopted a resolution by unani-
mous written consent, setting the date for the annual meeting on
March 17, 2025 and reducing the size of Class I of the Board so that
only one director (rather than two) would be up for election at the
annual meeting. There also remained a vacant seat in Class I, to be
filled by Ionic’s CEO when a new one was hired. Ionic announced
the meeting date, but did not disclose the reduction in the Board’s
size. Announcement of the meeting date triggered opening of a 10-
day window, under Ionic’s Advance Notice Bylaw, to submit
nomination notices. On February 14, Plaintiffs, Figure Markets and
GDX agreed with one another, in a Solicitation Agreement, that
Figure Markets and GDX would support Plaintiffs’ efforts to elect
nominees at the annual meeting. Also on that date, Plaintiffs submit-
ted a notice (the “Nomination Notice””) nominating two individuals

for the two Class I director seats they believed were up for election.

The 10-day nomination window closed on February 17. On Feb-
ruary 20, Ionic updated its website to disclose that the Board size
had been reduced. The board’s Nominating Committee met twice
and concluded that Plaintiffs’ nominees were unsatisfactory and
that reelecting the existing Class I director was in Ionic’s best
interests. On February 28, the Board rejected the Nomination No-
tice as not compliant with the requirement in the Advance Notice
Bylaw that all agreements relating to the nomination be disclosed.
On March 5, Plaintiffs, while claiming the Board’s issues with the
Nomination Notice were pre-textual, sent the Board copies of the

undisclosed agreements.

Plaintiffs brought suit, claiming that Ionic’s directors breached
their fiduciary duties by reducing the size of the Board and by reject-
ing the Nomination Notice. Vice Chancellor Bonnie W. David held
that the reduction in the Board’s size was a breach of fiduciary
duties, but that the rejection of the Nomination Notice was not. To
restore Ionic stockholders’ ability to elect rwo Class I directors at
the annual meeting, the Vice Chancellor ordered the Board to open
a new 10-day nomination window to permit any stockholders,
including Plaintiffs, to submit nominations for the two seats.

Discussion
Rejection of Nomination Notice

Of note, the court suggested that even recently terminated
agreements might have had to be disclosed in the Nomination
Notice. The Advance Notice Bylaw required disclosure in a
nomination notice of all material agreements relating to the
nomination. Plaintiffs’ Nomination Notice disclosed the Solicita-
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tion Agreement, but did not disclose earlier agreements among
Plaintiffs, Figure Markets and GDX relating to Plaintiffs’
nominations. Plaintiffs argued that they did not have to disclose the
earlier agreements because those agreements “were no longer
operative at the time of the Nomination Notice.” Specifically,
Plaintiffs stated: on October 7, 2024, the parties’ “Second Group
Agreement” had amended and restated their “First Group Agree-
ment”; on October 21, 2024, their “Third Group Agreement” had
“disbanded the group” under the Second Group Agreement; and on
February 14, 2025—the same day the Nomination Notice was
submitted—the Solicitation Agreement had terminated the Third
Group Agreement. The court emphasized that the function of a
requirement to disclose agreements about a nomination is to allow a
board “to knowledgably make recommendations about nominees
and ensur[e] that stockholders cast well-informed votes.” The court
wrote that those informational purposes are “ill served if a stock-
holder omits disclosing an agreement terminated the same day it
submits a nomination notice, as Plaintiffs did here.” The court
added: “There is little doubt that stockholders would want to know
about recently terminated agreements when deciding how to vote
their shares.”

The court held that a material provision in a terminated
agreement that survived the termination had to be disclosed in
the Nomination Notice. The court stated that, even assuming
Plaintiffs were only required to disclose extant agreements, the
Nomination Notice failed to disclose a material provision in a
terminated agreement that survived the termination. Specifically,
Paragraph 7 of the Third Group Agreement stated that, for one year,
“no Member of the Group shall enter into any agreement, arrange-
ment or understanding with Ionic relating to the Purpose [of the
Agreement]” unless such agreement, arrangement or understanding
included certain specified commitments by Ionic—including its
forming board committees to search for a new CEO, to conduct a
strategic and operating review of the business, and to consider
replacing Ionic’s service provider with GXD and consider listing
ITonic’s securities on Figure Markets’ exchange. Plaintiffs argued
that this provision was “moot because the focus of the Group ha[d]
shifted from holding a special meeting [(the subject of the prior
agreements)] to running a proxy contest at the Annual Meeting [(the
subject of the Solicitation Agreement)].” The court stressed,
however, that the contractual obligation set forth in Paragraph 7 had
not been terminated or waived before the Nomination Notice was
sent—and that “the existence of a commitment to support the types
of proposals described in Paragraph 7 would have been important
to stockholders in deciding which director candidates to support.”

The court applied the Coster standard of review to determine
whether the Board’s rejection of the Nomination Notice, al-
though legally permissible, was inequitable. The court reiterated
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in Jonic that the Coster standard applies “enhanced scrutiny under
Unocal, with sensitivity to the stockholder franchise under Blasius.”
The former Blasius standard required a board to have a “compelling
justification” for actions that interfered with the stockholder
franchise. Under the Coster standard, however, the court considers,
first, whether the Board reasonably perceived a threat to corporate
policy or effectiveness (which threat must have been real and not
pretextual), with the board having been motivated by valid corporate
interests rather than selfish or disloyal interests; and, if so, then,
whether the action the board took in response was reasonable in re-
lation to the threat posed and not preclusive of the stockholder
franchise. The court found the Ionic Board faced a real threat to
corporate control in light of the planned proxy contest, particularly
as the “Nomination Notice was backed by two non-stockholders
motivated by separate commercial interests.” The Board acted for a
valid corporate purpose, namely ensuring that stockholders were
informed of all agreements relating to nominations for directors so
that they could decide on an informed basis whom to support. The
court viewed the directors as having “credibly testified that they
believed understanding the specifics of all arrangements between
Plaintiffs, Figure Markets, and GXD would be highly material to
stockholders deciding who to support at the Annual Meeting.” The
court also readily concluded that rejection of the Nomination No-
tice was not preclusive. Preclusive in this context means that a
board’s action made it impossible as a practical matter for a proxy
contest to succeed. In this case, Plaintiffs were not precluded “from
submitting a compliant Nomination Notice,” the court wrote.
“[They] could have complied with the Advance Notice Bylaw’s
disclosure requirements, but they did not.” Consequently, the rejec-
tion of the notice was not preclusive, even though, without the re-
opening of the nomination window, Plaintiffs could not have
proceeded with a proxy contest.

The court ordered reopening of the 10-day window for
nominations, including for Plaintiffs. Ionic’s directors argued that
Plaintiffs should be precluded from submitting a new nomination
notice, as they should not be afforded a “do-over” after submitting a
non-compliant notice. The court agreed that this would normally be
the case, but should not be in this case, given “the unusual facts,”
where it was the Board’s wrongful conduct (in having reduced the
size of the Board) that necessitated reopening the nomination
window; Plaintiffs had not “intentionally concealed” material infor-
mation; and the directors had offered “no real reason why Plaintiffs
should not be permitted to submit a new nomination notice during
the reopened nomination window so that, with the benefit of full
disclosure, Ionic’s stockholders, who have not been able to exercise
their voting rights since the Company’s incorporation, can finally
decide for themselves who should serve on the Board.”

The M&A Lawyer

Reducing the Board’s Size

The court applied the Coster standard to the Board’s reduc-
ing the size of the Board. The Coster standard again applied,
because the Board did not decide on a “clear day” to reduce the size
of the Board. Rather, when it resolved to reduce the size, it was
aware of Plaintiffs’ plans to mount a proxy contest to replace Ionic
directors. The court thus considered whether the action was reason-
able and non-preclusive.

The court found the directors’ purported purposes in reduc-
ing the Board size were pre-textual. The directors contended that
their purpose in reducing the Board’s size was to promote efficiency,
reduce expenses, and avoid deadlocks. The court concluded that
these purposes were pre-textual. The court noted that there was no
contemporaneous evidence that the Board had considered these
purposes; and, during trial, Plaintiffs had offered “shifting explana-
tions” as to their purposes. The court credited the testimony of one
Tonic director as being the most credible—he testified that the board
size was reduced because it would be difficult for the Board to
recruit a high-quality board member to fill the vacant Class I seat
unless the Board first “calmed the waters a bit” by changing the
Board’s composition. The court responded that “[r]educing the
number of directors so that the Board, rather than the stockholders,

could later identify better candidates is not a legitimate corporate

purpose.”

Further, the court concluded that, irrespective of the Board’s
purposes, reducing the size of the Board was not a reasonable
response and was preclusive. The court stated that, even if the
Board’s purported purposes were the actual purposes, the reduction
was not necessary to accomplish those objectives. For example, if
saving costs had been the purpose, “the Board could have explored
other solutions for saving costs that did not involve eliminating a
director seat immediately prior to the stockholders’ first opportunity
ever to elect directors”—and there was no record that any alterna-
tive cost saving measures were considered. Also, reducing the
Board by one seat did not accomplish the purpose of avoiding
deadlocks, because, while it led to an odd number of seats, there
was still a vacant seat, so, after the size reduction, the actual number
of directors was an even number. In addition, the reduction in the
size of the board was preclusive, the court found—as it “made suc-
cess in a proxy contest realistically unattainable by eliminating the
possibility of success for two seats.”

Practice Points

® A board should understand and be able to articulate the
specific corporate purpose for which it rejects a nomina-
tion notice. Even if rejection of a nomination notice may be
legally permissible on the basis that it does not comply with
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the company’s advance notice bylaw requirements, the rejec-
tion also must be equitable—that is, done for the purpose of
advancing a legitimate corporate purpose, and not for pretex-

tual, selfish, or disloyal reasons.

When considering a nomination notice, a board should
consider whether the notice complies with the require-
ment that all agreements relating to the nomination must
be disclosed. Given the court’s focus in /onic on the validity
and importance of this requirement for an informed stock-
holder vote, a board evaluating a nomination notice should
carefully consider what its advance notice bylaw requires
with respect to disclosure of agreements and whether the
requirement has been met.

Boards should consider specifying in an advance notice
bylaw that recently terminated agreements and surviving
provisions of terminated agreements must be disclosed.
Even if (as in Jonic) the bylaw does not so provide expressly,
the board should consider whether non-disclosure of such
agreements or provisions renders the nomination notice at is-

sue non-compliant.

A board should make governance changes on a “clear
day” when possible. Such actions, even if defensive in
nature, will be reviewed under the business judgment rule. If
such actions are defensive, affect the stockholder franchise,
and are not adopted on a clear day, then enhanced scrutiny
under the Coster standard will apply instead.

Boards should draft advance notice bylaws clearly and
with careful attention to the (still-evolving) parameters as
to their permissible breadth. We note that, in Kellner v.
AIM 3 the court invalidated advance bylaw notice provisions
that it viewed as being overbroad, ambiguous, and/or so
“dense” as to be incomprehensible. The court viewed such
defects as: restricting the stockholder franchise without ac-
complishing a reasonable approach to information gathering;
suggesting an intention to block dissidents’ nomination ef-
forts; and giving the board license to reject a nomination no-
tice based on the board’s “subjective interpretation” of the

provisions.

There remains an open issue as to how broadly the Coster
standard applies. It has not been clear whether the Coster
standard applies only to board responses taken on a “rainy
day” when they relate to the election of directors or issues
touching on control—or, instead, as may be suggested by
certain language in Coster, it applies to all stockholder votes.
As Coster and Kellner, and now lonic, all have involved elec-

tions of directors, the question remains unanswered.
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e Siegel v. Morse. In another recent Court of Chancery deci-

sion on advance notice bylaws,4 the court rejected a chal-
lenge to The AES Corp.’s advance notice bylaw that was
adopted on a “clear day.” The plaintiffs in Siege/ did not chal-
lenge the facial validity of the bylaw, but, rather, claimed
only that the bylaw was “unenforceable” because it was
adopted for defensive purposes and had a “chilling effect on
the stockholder franchise.” The plaintiff had no intention of
nominating director candidates and knew of no stockholder
who had such an intention. The court stressed that it would
not consider an equitable challenge to an advance notice
bylaw where the plaintiff could not identify a stockholder
who was deterred by the challenged bylaw from nominating
a director candidate. Equitable review of a bylaw is only ap-
propriate, the court stated, when there is a “genuine, extant
controversy involving the adoption, amendment, or applica-
tion” of the bylaw.

ENDNOTES:

Weton Vejseli, et al. v. Scott Duffy, et al., 2025-0232-BWD

(Del. Ch. May 21, 2025).

2Coster v. UIP Companies, Inc., (Del. Sup. Ct. June 28, 2023).
3Kellner v. AIM ImmunoTech Inc., 320 A.3d 239 (Del. 2024).
4Siegel v. Morse, et al., C.A. No. 2024-0628-NAC (Del. Ch.

Apr. 14, 2025).
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FROM THE EDITOR

The Winds of Summer

The M&A summer so far? A faster pace of merger approvals
while the Trump administration’s antitrust regulators are reversing
a number of actions taken by their predecessors.

For instance, in July the FTC lifted its bans on the CEOs of two
target companies from joining the boards of their acquirors. The
FTC, under Chair Lina Khan, had made these bans a condition of
clearing Exxon’s purchase of oil producer Pioneer Natural Re-

sources and Chevron’s acquisition of Hess.

The FTC’s decision to set aside the order allows Pioneer CEO
Scott Sheffield to join Exxon’s board and Hess CEO John Hess to
join the board of Chevron. When it imposed the bans, the FTC had
said it was concerned that the CEOs, installed on the boards of their
acquirors, could potentially coordinate “messaging” with members
of the Organization of the Petroleum Exporting Countries. Com-
missioner Andrew Ferguson, who now heads the FTC, and Republi-
can Commissioner Melissa Holyoak had dissented, saying that the
orders exceeded FTC authority.

In the Hess case, the FTC said that upon review, it found its
earlier complaint “failed to plead any antitrust law violation under
Section 7 of the Clayton Act; contained no allegations that Chev-
ron’s acquisition of Hess would be anticompetitive; did not allege
that the acquisition would materially increase market concentration
or that it would increase the potential for coordination among oil
producers, and disregarded the FTC’s Merger Guidelines and

decades of precedent.”

The M&A Lawyer

There’s also been an uptick in deal clearances. In June, the FTC
approved Mars’ $36 billion takeover of Kellanova and in the same
week, the advertising agency Omnicom was cleared for its $13.5
billion purchase of rival Interpublic. The latter deal got the green
light in less than seven months since announcement, after the
company agreed to restrictions on its ability to steer ad dollars based

on political considerations.

The emerging philosophy of the Trump antitrust regulators ap-
pears to be vigilance against what they perceive as competitive
abuse in some sectors (tech in particular) but an easing of regula-
tory actions against mega-deals in general. “Chairman Ferguson
has been clear since day one. The Trump-Vance FTC is committed
to getting out of the way of mergers if there are no competition

concerns,” an FTC spokesperson told Reuters.

More than 100 transactions have been granted shorter reviews
since the beginning of Trump’s second term, according to FTC data.
Eyes are now turning to UnitedHealth’s $3.3 billion acquisition of
Amedisys, which is facing a court challenge brought by the Biden
administration. The DOJ and the merging companies are scheduled

to start mediation within weeks.

Chris O’Leary

Managing Editor
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